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1

• Enable you to understand the Americans with Disabilities Act’s 
(ADA) protections under Title I for people with opioid use 
disorder

2
• Help you to identify potential discrimination under the ADA 

that people in treatment and recovery may experience

3
• Provide you with an overview of the EEOC and DOJ’s 

enforcement matters involving people with opioid use disorder

Learning Objectives



Overview

1. EEOC’s & DOJ’s Response to the Opioid 
Epidemic

2. Overview of the Americans with Disabilities Act 
(ADA) 

3. ADA’s Application to People with Opioid Use 
Disorder

4. Recent Enforcement Activity



Alphabet Soup

ADA = Americans with Disabilities Act

EEOC= Equal Employment Opportunity 
Commission

DOJ = Department of Justice

OUD = Opioid Use Disorder

SUD = Substance Use Disorder

MAT = Medication-Assisted Treatment for OUD



History
In the late 1990s pharmaceutical companies began aggressively marketing 
prescription opioids to healthcare providers. On the companies’ 
reassurance that patients would not become addicted, physicians began to 
prescribe opioids at higher rates. 

From 1999 to 2011, consumption of hydrocodone more than doubled and 
consumption of oxycodone increased by 500%. During this period, over 
399,000 people died from an opioid overdose.

In 2017 alone, more than 47,000 Americans died as a result of an opioid 
overdose and an estimated 1.7 million people in the United States suffer 
from substance abuse issues related to prescription opioids. 



Legal Response to Opioid 
Epidemic

Recently, states have begun to prosecute the medical suppliers of opioids for 
their role in the opioid crisis. In 2017, Oklahoma Attorney General Mike Hunter 
filed a lawsuit against Purdue Pharma LP, Teva Pharmaceutical Industries Ltd, 
and Johnson & Johnson for their role in contributing to the current opioid 
epidemic. The lawsuit accused the companies of engaging in deceptive marketing 
that downplayed the addictive risks from opioids while overstating their benefits. 
In March of 2017, Purdue settled the case for $270 million and Teva settled right 
before trial for $85 million, leaving Johnson and Johnson as the sole defendant.

This first of its kind lawsuit has inspired other states to similarly file against 
Purdue Pharma for their role in orchestrating the opioid crisis beginning in 1999. 

The total number of states suing Purdue Pharma is at 48. 



Opioid Use Disorder (OUD) 
As defined by DSM-5, OUD is:

A problematic pattern of opioid use leading to clinically significant 
impairment or distress characterized by at least two of the following within 
a 12-month period:

• Taking opioids in larger amounts over a longer period than intended;

• A persistent desire or unsuccessful efforts to cut down or control opioid 
use;

• Spending a great deal of time in activities necessary to obtain opioids, 
use opioids, or recover from opioid effects;



Opioid Use Disorder (OUD) (cont.) 

• Craving, or a strong desire to use opioids;

• Recurring opioid use resulting in failure to fulfill major obligations at work, 
school, or home;

• Continued opioid use despite having persistent or recurring social or 
interpersonal problems caused by or exacerbated by the effects of opioids;

• Continued opioid use despite knowledge of having a persistent or recurring 
physical or psychological problem that is likely to be caused or exacerbated 
by opioid use; or

• Exhibiting tolerance or withdrawal.



OUD Treatment - Medication-
Assisted Treatment (MAT)

Medication-Assisted Treatment (MAT) is considered the best 
treatment option for opioid addiction when used as part of a 
comprehensive treatment plan.

MAT involves the use of specialized medication to reduce 
withdrawal symptoms and cravings over an extended period of 
time in order to slowly transition an individual into recovery.



Medication-Assisted Treatment
Methadone 
➢ Long-acting, synthetic opioid approved for use in 1947

➢ Dispensed only in federally-regulated clinics

Naltrexone (includes brand name of Vivitrol, ReVia, and Depade)
➢ Not an opioid.  Approved for addiction treatment in 1984

➢ Patient must abstain from opioids for 7-10 days before treatment

Buprenorphine (includes brand names of Suboxone and Subutex)
➢ Long-acting, synthetic opioid approved for use in 2002

➢ Office-based treatment by specially trained and licensed physicians



Medication-Assisted Treatment

When taken as part of MAT, these drugs do not cause euphoria 
(“high”) or only produce a mild euphoria.

MAT can safely be administered for months or years.



Prevention

Enforcement

Treatment

DOJ’s Response to the Opioid Epidemic



DOJ’s Tools Under the ADA
To ensure that people who have completed, or are 
participating in, treatment for OUD do not face unnecessary 
and discriminatory barriers to recovery, we are engaging in:

➢Outreach

➢Technical assistance

➢Enforcement under the ADA

➢Working in partnership with U.S. Attorney’s Offices 
nationwide



Prohibits discrimination on basis of disability in:

Employment
State & local 
Government

Public 
accommodations

ADA: Overview



ADA: Overview

Definition of “Disability”

➢a physical or mental impairment that 
substantially limits one or more major life 
activities; 

➢a record (or past history) of such impairment; 
or

➢being regarded as having a disability



ADA: Overview

Definition of “Disability” (cont.)

➢ Impairment – OUD is an impairment under 
the ADA.  Individuals with an OUD that 
substantially limits one or more of their 
major life activities are generally considered 
“disabled” under the ADA.



ADA: Overview

Definition of “Disability” (cont.)

➢ Major Life Activities – include caring for 
oneself, learning, concentrating, thinking, 
communicating, working, and the operation 
of major bodily functions, including 
neurological and brain functions



ADA: Overview

Definition of “Disability” (cont.)

➢ Qualified – To be eligible for ADA’s protections under Titles I 
and II, individual, with or without reasonable modifications, 
must meet essential eligibility requirements for the 
employment, the receipt of services, or the participation in 
programs

➢ Mitigating Measures – Determining whether an impairment 
substantially limits a major life activity is made without regard 
to the ameliorative effects of a mitigating measure



ADA: Overview

Definition of “Disability” is expansive

➢ Interpreted broadly

➢ Whether an impairment is a disability under the ADA does not 
demand extensive analysis

➢ The term "substantially limits" shall be construed broadly in favor 
of expansive coverage

➢ The definition provides an extensive, non-exhaustive list of 
examples of major life activities



ADA: Application to OUD

ADA Exclusion 

“Individual with a disability” does not include an 
individual who is currently engaging in the 
illegal use of drugs, when the employer acts on the 
basis of such use. 



ADA: Application to OUD

Currently engaging in the illegal use of drugs means illegal 

use of drugs has occurred recently enough to indicate 

that the individual is actively engaged in such conduct. 



ADA: Application to Employees or 
Applicants with OUD

In the employment context, this means that any employee
or applicant who is currently engaging in the illegal use of 
drugs, is not a qualified person with a disability under the 
ADA.



ADA: Application to OUD

Does “illegal use of drugs” cover all opioid 
use?  Does it cover MAT?

No. “Illegal use of drugs” does not encompass the use 
of a drug taken under the supervision of a licensed 

health care professional, or other uses authorized by 
the Controlled Substances Act or other Federal laws. 



ADA: Application to OUD

But generally the ADA does protect an 
individual who:

➢ has successfully completed a supervised drug 
rehabilitation program or has otherwise been rehabilitated 
successfully and is no longer using drugs illegally; 

➢ is participating in a supervised rehabilitation program and 
is no longer using drugs illegally; or

➢ is mistakenly regarded as using drugs illegally, but in fact 
is not.



ADA TITLE III: PUBLIC 
ACCOMMODATIONS

DOJ Settlement with Selma Medical Associates, Inc.

➢Medical facility that provides primary and specialty care 
allegedly refused to accept a prospective patient for an 
appointment due to the patient’s use of Suboxone

➢Facility allegedly regularly turned away prospective patients 
who lawfully took controlled substances to treat their medical 
conditions.

What Might Illegal Discrimination Look Like?



ADA TITLE III: PUBLIC 
ACCOMMODATIONS

Selma Medical Associates, Inc.

➢Allegedly imposed eligibility criteria that screened out 
individuals with OUD

➢Allegedly denied equal opportunity to benefit from the facility’s 
services

➢Allegedly failed to make reasonable modifications to policies 
necessary to afford services to individuals in treatment for 
OUD



ADA TITLE III: PUBLIC 
ACCOMMODATIONS

Selma Medical Associates, Inc. agreed to:

➢Not deny services on the basis of disability, including opioid 
use disorder

➢Not apply standards of criteria that screen out individuals with 
disabilities

➢Adopt non-discrimination policies and train staff

➢Pay $30,000 in damages to complainant and a $10,000 civil 
penalty



ADA TITLE III: PUBLIC 
ACCOMMODATIONS

DOJ Settlement with Charlwell Operating, LLC 

➢Skilled nursing facility allegedly denied admission to a 
patient with OUD due to the patient’s use of Suboxone

➢Allegedly imposed eligibility criteria that screened out 
individuals with OUD 

➢Allegedly denied equal opportunity to benefit from the 
facility’s services

What Might Illegal Discrimination Look Like?



ADA TITLE III: PUBLIC 
ACCOMMODATIONS

Charlwell Operating, LLC agreed to:

➢Adopt a non-discrimination policy

➢Provide training on the ADA and OUD to admissions 
personnel

➢Pay a civil penalty of $5,000 to the United States

What Might Illegal Discrimination Look Like? (cont.) 



ADA TITLE I: 
EMPLOYMENT



Requires employers with 15+ employees to provide 

qualified individuals with disabilities an equal 

opportunity to benefit from the full range of 

employment-related opportunities 

ADA TITLE I: EMPLOYMENT

➢ Recruitment

➢ Pay

➢ Hiring & Promotions

➢ Training

➢Other privileges of 
employment

➢Reasonable   
accommodations 



ADA TITLE I: EMPLOYMENT

What is a Reasonable Accommodation?

A modification or change in the job environment 
or in performance of job duties to enable a 
qualified individual with a disability to perform the 
essential functions.



ADA TITLE I: EMPLOYMENT

Employers’ Obligations Regarding OUDs

An employer may not deny employment nor 
discharge a current employee because of their 

past drug use or current involvement in a 
substance abuse treatment program. 



ADA TITLE I: EMPLOYMENT

Retaliation

➢Employers may not retaliate against an individual for:
➢ Filing a charge of discrimination with the EEOC;
➢ For participating in a discrimination proceeding, or 
➢ Otherwise opposing discrimination.

➢Employers may not coerce, intimidate, threaten, 
harass, or interfere with individuals’ exercise of their 
ADA rights.



ADA TITLE I: EMPLOYMENT

Inquiring About a Disability

➢Before making a job offer: Generally, no

➢After making a conditional offer but before the person 
starts: Only if the employer requires all candidates to take 
the same medical exam and/or respond to the same 
inquiries

➢For employees: Only if medical exams or inquiries are 
job-related and consistent with business necessity



ADA TITLE I: EMPLOYMENT

Permissible Restrictions

➢Prohibit the illegal use of drugs and the use of alcohol at 
the workplace

➢Require that employees not be under the influence of 
alcohol or the illegal drugs at the workplace

➢Hold an employee who engages in the illegal use of drugs 
or who has an alcohol use disorder to the same standards 
to which it holds other employees



ADA TITLE I: EMPLOYMENT

Drug Testing

➢A test to determine the illegal use of drugs is not a 
“medical examination” under the ADA.

➢But the ADA does not encourage, prohibit, or authorize 
drug testing or making employment decisions based on 
those testing results.



ADA TITLE I: EMPLOYMENT

Employers may seek reasonable assurances that no 
illegal use of drugs is occurring or has occurred 
recently enough so that continuing use is a real and 
ongoing problem. 



ADA TITLE I: EMPLOYMENT

Employers may ask applicants or employees to provide 
reasonable assurances including:

➢ evidence that the individual is participating in a drug 
treatment program; and/or

➢evidence, such as drug test results, to show that the 
individual is not currently engaging in the illegal use of 
drugs 



ADA TITLE I: EMPLOYMENT

Who Enforces Title I of the ADA?

➢ The Equal Employment Opportunity Commission & DOJ

➢ Individual Charges may only be filed with the EEOC 

➢ EEOC investigates and if EEOC finds “reasonable cause” that discrimination 
occurred, it engages in conciliation with the employer to attempt to resolve the 
matter.

➢ If conciliation fails: 
➢ Private Employer – EEOC files suit or issues a “notice of right to sue” letter

➢ Public Employer – EEOC forwards to the DOJ Civil Rights Division for further action 



ADA TITLE I: EMPLOYMENT

Examples of OUD Discrimination

➢Not hiring someone because he/she tested positive for opioids, but who is 
using them legally as part of addiction treatment.

➢Not hiring someone because he or she is in treatment for addiction (non-
medicated treatment; not using drugs illegally)

➢Firing someone because he/she is addicted to opioids, but he/she is not using 
the opioids illegally (all legally prescribed)

➢Not providing leave to someone who needs to enter addiction treatment but is 
not using the drugs illegally (all legally prescribed) 

➢Not providing a flexible schedule to someone who is as part of addiction 
treatment, needs to go to a methadone clinic every day.



ADA TITLE I: EMPLOYMENT

Defenses: Not Qualified

➢If the employee is unable to perform the essential functions of 
the job, even with a reasonable accommodation, then the 
employee is not qualified.

➢This requires objective evidence that the particular individual 
is unable to perform the essential functions  of the job; and

➢Leave from work may need to be considered as a reasonable 
accommodation before adverse action is taken by employer.



ADA TITLE I: EMPLOYMENT

Defenses: Undue Hardship

In a reasonable accommodation case, the 
employer does not have to provide an 
accommodation that would impose an undue 
hardship.



ADA TITLE I: EMPLOYMENT

Defenses: Undue Hardship (cont.)

➢An undue hardship is an action requiring significant difficulty 
or expense when considered in light of factors such as an 
employer's size, financial resources, and the nature and 
structure of its operation.

➢An employer is not required to lower quality or production 
standards to make an accommodation; nor is an employer 
obligated to provide personal use items such as glasses or 
hearing aids.



ADA TITLE I: EMPLOYMENT

Defenses: Qualification Standard
Qualification standards, tests, or selection criteria that 
screen out, or tend to screen out, or otherwise deny a 
job to an individual with a disability are permissible 
when: 

1. such standards are job-related and consistent with 
business necessity and 

2. such performance cannot be accomplished by 
reasonable accommodation.



ADA TITLE I: EMPLOYMENT
Defenses: Direct Threat

➢If the individual would, even with a reasonable accommodation, 
poses a direct threat to the safety of themselves or others. 

➢This requires an individualized assessment based on objective 
evidence that the particular individual poses a significant threat. 

➢An employer may NOT use generalization to make this determination.



ADA TITLE I: EMPLOYMENT
Defenses: Direct Threat (cont.)

➢The direct threat defense does not include MAT

➢A common misconception is that MAT “replaces one addiction with 
another.”

➢“[W]hen provided at the proper dose, medications used in MAT have no 
adverse effects on a person’s intelligence, mental capability, physical 
functioning, or employability.”- Substance Abuse and Mental Health 
Services Administration (SAMHSA)

.



ADA TITLE I: EMPLOYMENT

Confidentiality

Employers must maintain information from 
medical exams and inquiries apart from 
general personnel files as a separate, 
confidential medical record, available only 
under limited circumstances.



ADA TITLE I: EMPLOYMENT

EEOC v. Volvo Group North America, No. 1:17-cv-02889 (D. Md.) 
Consent Decree (Jan. 19, 2018)

➢Volvo made a conditional job offer to a qualified applicant for a 
laborer position. 

➢During his post-offer physical, the applicant explained that he was 
enrolled in a MAT program taking legally-prescribed Suboxone. 

➢When the applicant arrived for his first day, Volvo informed him that

it could not hire him because of his Suboxone use.

EEOC OUD Litigation - Termination



ADA TITLE I: EMPLOYMENT

EEOC v. Volvo Group North America (cont.)

EEOC charged Volvo with failing to perform an individualized 
assessment to determine what if any effect the Suboxone 
had on his ability to perform the job, required Volvo to pay 
$70,000 in monetary relief to the Applicant, and enjoined Volvo 
from violating the ADA in the future.

-

EEOC OUD Litigation - Termination



ADA TITLE I: EMPLOYMENT

EEOC v. Volvo Group North America Consent Decree (cont.). Volvo:

➢Must distribute an ADA policy explaining the right to a reasonable 
accommodation for a disability

Amend its policy on post-offer medical and drug evaluations to explain how 
it will assess whether an applicant’s lawful use of prescription medication 
poses a direct threat as defined by the ADA.

Provide ADA training to hiring employees on how the law relates to drug 
screenings and lawfully prescribed medication.

➢Report to EEOC on how it handles any complaints of disability 
discrimination and post a notice regarding the settlement.

EEOC OUD Litigation - Termination



ADA TITLE I: EMPLOYMENT

EEOC v. Hussey Copper Ltd., 696 F. Supp. 2d 505 (W.D. Pa. 2010).  

Denied employer’s motion for summary judgment.  Material issues of fact:

➢Whether employer engaged in individualized assessment of whether 

applicant with OUD prescribed methadone could safely perform 

essential functions of a production-worker position in a copper mill.

➢Whether applicant with OUD posed a “direct threat” to other workers 

due to his methadone use.

EEOC OUD Litigation – Termination 



ADA TITLE I: EMPLOYMENT

EEOC v. Norfolk Southern Corp, Case No. 2:17-cv-01251 (W.D. Pa) pending:

➢ Alleges a practice of medically disqualifying workers without proper consideration of whether 
or to what extend their conditions may or may not affect worker’s ability to safely perform the 
jobs they sought or already had.

➢ Classes of workers discriminated against included those with: past drug addictions or drug 
addiction treatments, diabetes, arthritis, received chemotherapy, etc.

➢ The lawsuit seeks an injunction to stop such discrimination and prevent it in the future, court-
ordered job reinstatement, and payment of monetary remedies in the form of past and future 
lost wages and benefits, compensatory damages, and punitive damages to a class of 
workers adversely affected by the corporation’s employment practices.

EEOC OUD Litigation – Pattern or Practice 



ADA TITLE I: EMPLOYMENT

EEOC v. Steel Painters, LLC, No. 1:18-cv-303 (E.D. Tex 2018) pending:

➢ A painting company allegedly fired a worker who had previous dependence  on 
opioid medication but was taking prescribed dose of methadone as treatment for 
over a year. 

➢On his first day, he took a drug test and worked the rest of the week; when his 
results were positive, the worker provided his documentation of his prescription and 
treatment and consequently, was fired.

➢ EEOC is seeking back pay, compensatory and punitive damages, rightful-place 
instatement to a suitable position and an injunction prohibiting Steel Painters from 
engaging in any further disability discrimination. 

EEOC OUD Litigation – Termination 



ADA TITLE I: EMPLOYMENT

EEOC v. Appalachian Wood Products., No. 3:18-cv-00198 (W.D. 

Pa.).  Lawsuit filed in October 2018 alleging that:

➢Employer subjected applicants to unlawful medical inquiries when it refused 

to hire qualified applicants based on their disability or medical treatment.

➢Employer unlawfully barred job applicants from certain positions if they 

were taking prescribed medications for drug addiction treatment, such as 

Suboxone or methadone, without evaluating whether such medications 

affect their ability to perform the job safely.

EEOC OUD Litigation – Failure to Hire



EEOC Litigation
Settled

EEOC v. Foothills Child Dev. Ctr., Inc., No. 6:18-cf-1255-AMQ-KFM 
(D.S.C. 2018): teacher allegedly terminated after employer learned that 
he took Suboxone

Pending

EEOC v. SoftPro, LLC, No. 5:L18-cv-463 (E.D.N.C. 2018): real estate 
company allegedly discharged employee after learning he had been 
receiving treatment for opioid use disorder



ADA TITLE I: EMPLOYMENT

Who Enforces Title I of the ADA? 

DOJ has jurisdiction over all employment discrimination 
matters against state or local governments (including all 
agencies or subdivisions thereof), e.g., police, sheriff, fire, 
transit, courts, etc.  

➢ Based on EEOC referrals

➢ DOJ may also self-initiate an investigation of potential 
systemic discrimination by a state or local government.



DOJ Case: New Albany

➢ In October 2017, DOJ entered into a settlement agreement 
resolving lawsuit alleging that The New Albany Police 
Department: 

➢ disclosed to the public and press an employee’s confidential 
medical information, which it had obtained through 
employment-related medical examinations and inquiries 

➢ provided documents and information detailing the employee’s 
disability, prescription medications, medical care, and 
psychological evaluations to the press.



DOJ Case: New Albany

City of New Albany agreed to: 

➢enact polices and procedures to ensure employees’ 
medical information is kept confidential

➢conduct training, and 

➢pay $100,000 in compensatory damages to the 
employee.



DOJ: City & County of Denver

➢ May 2018 DOJ Settlement involving deputy sheriff with 
insulin-dependent diabetes who worked for the City and 
County of Denver for over 17 years, and had a strong 
performance record.

➢ DOJ complaint alleged the Sheriff Dept. discriminated 
against deputy sheriff when it failed to provide 
reasonable accommodations and terminated him on 
the basis of disability.



DOJ: City & County of Denver

Denver agreed to: 

➢ revise its reasonable accommodation policies and 
procedures

➢ conduct training on the ADA for Sheriff Department 
supervisors, command staff, and human resources 
personnel.  

➢ Pay $100,000 in compensatory damages to the 
employee.



DOJ: City of Minneapolis

➢ August 2018 Settlement Agreement resolving allegations of 
discrimination on the basis of disability and genetic information.   

➢ DOJ’s complaint alleged that the Minneapolis Police Department:

➢ failed to hire a veteran because of his post-traumatic stress 
disorder (PTSD), in violation of the ADA.

➢ routinely requested and obtained genetic information from 
applicants for police officer positions during the pre-
employment examination process, in violation of the Genetic 
Information Nondiscrimination Act of 2008 (GINA). 



DOJ: City of Minneapolis

Minneapolis agreed to:

➢ pay $189,338.89 in back pay and other damages to the 
complainant;

➢ implement policies, practices, and procedures to ensure that it 
does not discriminate in its hiring practices on the basis of 
disability;

➢ not request, require, or unlawfully obtain information in violation 
of the ADA or GINA;

➢ train Police Department employees who are involved in hiring 
decisions, or who have access to applicants’ confidential 
medical information, on the ADA and GINA. 



EEOC-DOJ Pre-Referral Program

➢ 2015 Memorandum of Understanding between EEOC and 
DOJ-Civil Rights Division Regarding ADA and GINA 
Employment Discrimination Charges against State and 
Local Governments

➢ Goal of program is to develop strong charges that DOJ can 
litigate without additional investigation

➢ MOU promotes interagency coordination to maximize effort, 
promote efficiency, and eliminate duplication and 
inconsistency in enforcement of federal employment 
discrimination laws.



Filing a Charge of Discrimination 
with the EEOC

➢To submit an inquiry and schedule an appointment for an 
interview we encourage individuals to use the online system at 
https://publicportal.eeoc.gov/portal/.

➢The system can also be accessed by going directly to our 
website at www.eeoc.gov.

➢The Atlanta District Office is open Monday through Friday from 
8:30 a.m. to 5:00 p.m. Walk-ins are accepted Monday through 
Thursday 8:30 a.m. to 3:00 p.m.

https://publicportal.eeoc.gov/portal/
https://www.eeoc.gov/


Filing an ADA Complaint/        
ADA Resources

File a Complaint at:

Call the ADA Information Line: 

800-514-0301 (voice) or 800-514-0383 (TTY) 



Contact Information 

EEOC Atlanta District Office

Antonette Sewell

Regional Attorney

antonette.sewell@eeoc.gov

1-800-669-4000 (voice)

1- 800-669-6820 ( TTY)

mailto:antonette.sewell@eeoc.gov


Contact Information 

Felicia L. Sadler 

fsadler@usdoj.gov

Charlotte Lanvers

clanvers@usdoj.gov

Disability Rights Section 

Civil Rights Division

U.S. Department of Justice

www.ada.gov

800-514-0301 (voice)

800-514-0383 (TTY) 

mailto:fsadler@usdoj.gov
mailto:clanvers@usdoj.gov
http://www.ada.gov/


Questions?


